
HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE, SONITPUR, 
TEZPUR 

Present: N. Bhatta,  
Civil Judge 

   Sonitpur, Tezpur 
3rd December’ 2021 

      TITLE APPEAL NO. 01/2021 

     (1) Smt. Sunita Ghatowal 
    Wife of Dhan Lakhan Raotia 
    Village - Diring Pathar 
    PS- Biswanath Chariali 
    Dist - Biswanath, Assam 

(2) Smt. Anita Ghatowal 
    Wife of Sri Sibu Ghatowal 
    Village - Teheri Khunda 
    PS- Dhekiajuli 
    Dist - Sonitpur, Assam 

(3) Smt. Gita Ghatowal 
    Wife of Sri Sanjay Ghatowal 
    Village - Mahajuli Basti 
    PS- Biswanath Chariali 
    Dist - Biswanath, Assam 

(4) Smt. Sabitri Ghatowal 
    Wife of Sri Ramesh Tanti 
    Village Mahajuli Basti 
    PS- Biswanath Chariali 
    Dist - Biswanath, Assam 
 

All to be represented by their  
     Attorney Holder –  

Smt. Rahili Baglari Gogoi 
Wife of Sri Hemanta Gogoi 
Village – Madhupur’ 
PO- Chariali 
PS- Biswanath Chariali  
Dist - Biswanath, Assam 

 
----- Appellants/Plaintiffs 
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  -Versus- 
 
    (1) Sri Bhola Koiri 
    Son of Late Boluwa Koiri 

(2) Sri Chandan Koiri 
    Son of Late Boluwa Koiri 

(3) Sri Rajib Koiri 
    Son of Sri Padma Koiri 
     (4) Sri Sanjib Koiri 
    Son of Sri Padma Koiri 
     (5) Sri Sankar Koiri 
    Son of Late Boluwa Koiri 
    All are residents of–Sadharu T.E. 
    Mouza- Shakomatha 

PS- Biswanath Chariali  
Dist - Biswanath, Assam 

 
     ------ Respondents/Defendants 
     

This appeal has been preferred U/O-41 
Rule 1 r/w, Rule 23 and 23 A of CPC 
against judgment and decree dated     
03-02-2021 passed by the learned 
Munsiff, Biswanath Chariali, in Title Suit 
No.7 of 2019, dismissing the suit without 
cost, and came up for final hearing on 
11-11-2021 in presence of following 
Advocates:-  
 

Learned Advocate appearing for the Appellant : -  
      Mr. N. P. Upadhaya 
Learned Advocate appearing for the Respondent : -  
      Mr. A. K. Paul 
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 J U D G M E N T 

 
1. This first appeal has been preferred by the plaintiffs 

/appellants under Order 41 Rule 1, Rule 23 and 23 A of 

CPC, on being dissatisfied with the judgment and decree 

dated 03-02-2021 passed by Ld. Munsiff, Biswanath 

Chariali in T.S No. 7 of 2019, whereby the learned trial 

court dismissed the suit without cost.  

2. Upon admission of the appeal for hearing, the notices 

were issued to the respondents/defendants and the 

original case record of T.S. No.7 of 2019 was called for and 

subsequently received by this court. 

3. In order to decide the appeal, let me describe, in 

brief, the facts leading to this appeal:-- 

PLAINTIFF/RESPONDENT’S CASE 

4. Case of the plaintiff/respondent appears to be in a 

narrow campus is that the plaintiffs are sisters and are 

daughters of Late Pancham Ghatowal and Late Sumitra 

Ghatowal. Their father Late Pancham Ghatowal owned 3 

Katha 5 Lessa of land covered under Dag No.115 of 

periodic Patta No.122 situated at village-Chariali Nagar 5th 

part under Biswanath Mouza of District - Biswanath with 

other land under the said patta. After the death of their 

father and their mother, the plaintiffs became the joint 

owners of the land left by their father by way of 

inheritance. In the year 2009, during the life of their 



 

4 

mother, Late Sumitra Ghatowal constructed boundary walls 

over the suit land and also constructed two rooms for using 

the same as shops in the year 1999 and accordingly the 

defendants occupied the two rooms as tenants to run their 

business of hotel and after her death, the plaintiffs 

received the rent amount.  For several years, the 

defendants occupied the rooms to run their business but 

they left the rooms when the rent rooms got deteriorated 

and since then the day of the defendants stopped their 

business and left the rooms, the rooms were lying vacant 

for a long period of time, though the plaintiffs pay 

periodical visits to that area to look after the vacant land. 

But in the month of 2017 when the plaintiffs and the 

Attorney Holder went to the suit land to reconstruct a few 

shop rooms over the suit land, the defendants interrupted 

them and warned them not to make any construction over 

the suit land as the same were sold to them by their 

mother by three registered sale deeds during her life time. 

The plaintiffs made an enquiry and found that vide Sale 

deeds No.725, 727 and 730 dated 21-04-2001 were 

registered in the name of their deceased mother, which 

they came to know only on 18-01-2018. As per the sale 

deed No.725 Late Sumitra Ghatowal sold an area of 10 

lessas land covered by Dag No.115 of periodic patta 

No.122 of the land measuring 3 Katha 5 Lessa to one Bhola 

Koiri (Defendant No.1) and also to Chandan Koiri 
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(defendant No.2) at Rs.50,000/- only and as per the sale 

deed No.727, it is found that she also sold an area of 10 

lessas of land out of the same Dag and patta no to one 

Rajib Koiri (defendant No.3) and Sanjib Koiri (defendant 

No.4) at Rs.50,000/- and vide sale deed No.730, she sold 

another 10 lessas land under the same dag and pat ta no 

to one Shankar Koiri (defendant No.5) at Rs.50,000/-. 

When the plaintiffs applied for the certified copy of the 

Jamabandi, which they obtained on 08-08-2018, it is found 

that the defendants have already mutated their names in 

the aforesaid sold lands. But the plaintiffs claims that they 

had no knowledge about the aforesaid sale deeds prior to 

18-01-2018, neither their mother informed them about the 

same because in the year 2001, Late Sumitra Ghatowal 

was bed ridden and she expired on 15-09-2002.     

DEFENDANTS/RESPONDENT’S CASE 

5. The defendants/respondents contested case of 

plaintiffs by filling written statement both in law and facts. 

In the written statement, the defendants/respondents have 

stated that one Hiralal Sahu was initially running a tea stall 

in the suit land as a tenant since deceased Pancham 

Ghatowal. On 30-01-1990, he sold his shop along with all 

his furniture and utensils in favour of defendant Shankar 

Koiri, thereafter defendant Shankar Koiri entered into a 

agreement of tenancy with Pancham Ghatowal on 14-02-

1990 and since then he had been running his business on 
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the said premises as a tenant of Pancham Ghatowal by 

paying monthly rent. In the year 1993 Pancham Ghatowal 

proposed to sell the suit land in favour of Shankar Koiri for 

Rs.40,000/- only per katha and vide a verbal agreement on 

sale, Pancham Ghatowal took an amount of Rs.40,000/- 

from Shankar Koiri as advance with the knowledge of his 

wife and daughter plaintiff No.4. But suddenly Pancham 

Ghatowal died and he could not complete the contract of 

sale so his wife acknowledged in writing that she know 

about the verbal agreement of sale between her husband 

and Shakar Kopiri and acknowledged receipt of Rs.40,000/- 

in writing dated 04-01-2001 and on the same date she 

received Rs.5,000/- only out of remaining sale 

consideration of Rs.20,000/-.  Three persons including 

plaintiff No.4, Savitri Ghatowal has been the witnesses 

attesting their signature on that paper and upon receiving 

the remaining sale consideration, Sumitra Ghatowal sold 

the suit land in favour of the defendants by three 

registered sale deeds. It is to be mentioned further that 

Shankar Koiri has a joint family and therefore he wanted to 

have three separate sale deeds in the name of other 

defendants also. After that the names of the defendants 

were mutated in the land records. Prior to that there was 

no boundary walls certifying the suit land but only after 

receiving the permission over Chariali Nagawr Samiti,     

18-06-2001 on payment of requisite fees, the defendants 
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constructed the boundary walls. They also continued to run 

their business on the suit land by modifying and extending 

the old house standing thereof since 2006. On 11-04-2006, 

one Sri Manik Gowala was allowed to run his business on 

the shop rooms and premises by executing a tenancy 

agreement. Subsequently Manak Gowala sublet the shop 

rooms and premises to a third party without the knowledge 

of the defendants. For that the dispute arose which was 

amicably settled down later on 06-01-2007. In the year 

2010, another person Uttam Deb also left the shop room 

which was given to him on rent. Thereafter the defendants 

in order to construct a multi storey commercial building 

jointly prepared a building plan and got the same approved 

from Sub-Divisional Engineer, PWD, Building, Chariali 

Division on 08-09-2010. But due to personal difficulties, 

they could not start the construction yet. Presently the suit 

premises are under the possession of the defendants. They 

are regularly paying the land revenue and the local tax. 

Hence, the defendants respondents had prayed to 

dismissed the suit with compensatory cost.    

ISSUES 

6. Upon the pleadings of both the sides the learned trial 

Court has framed the following issues :  

(1) Whether there is any cause of action for 

this suit ?   



 

8 

(2) Whether the suit is bad for non-joinder of 

necessary parties ?  

(3) Whether the suit is barred by principles of 

res-judicata ? 

(4) Whether the registered sale deeds vide 

Sale Deed Nos.725, 727 and 730 dated 

21-04-2001 executed by Late Sumitra 

Ghatowal in favour of the defendants are 

fraudulent, null and void and are 

therefore liable to be cancelled ? 

(5) Whether the plaintiffs have right, title and 

interest over the suit land ? 

(6) Whether the plaintiffs are entitled to the 

relief (s) as prayed for? and 

(7) To what other relief (s) the parties are 

entitled to ?  

7. During trial, appellants/ plaintiffs failed to submitted 

the evidence-on-affidavit on behalf of them hence, the suit 

proceeding were closed in compliance to Order XVII Rule 3 

of C.P.C. and the learned trial court by the impugned 

judgment dated 03-02-2021 dismissed  the suit of the 

plaintiffs/appellants. On being aggrieved and dissatisfied 

with the impugned judgment, the plaintiffs/appellants  

preferred the present appeal, upon the following    

grounds: -- 
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GROUNDS OF APPEAL 

(i) That the learned Munsiff committed great error 

of facts and laws at the time of passing the 

impugned judgment.  

(ii) That the learned Munsiff did not apply her mind 

judiciously at the time of passing the impugned 

judgment hence the same cannot be treated as 

valid judgment under law. 

(iii) That the plaintiff was not given chance to prove 

her case in order to get the reliefs sought by 

her in the suit.  

(iv) That the Issue Nos.2, 4 and 5 were wrongly 

decided against the plaintiff. In deciding the 

issue learned Munsiff has stated that after 

repeated reminders the plaintiff side failed to 

furnish the evidence on examination-in-chief 

and accordingly they failed to substantiate their 

claims in this suit. Hence, the learned Munsiff 

did not gone through the merit of the claims of 

the parties.  

(v) That the provision of Order 17 Rule 3 of CPC 

should not readily proceed to decide the suit on 

merits in anxiety to dispose the same as the 

plaintiff has discretion not to proceed to decide 

the suit forthwith under that rule. It is only in 

exceptional cases such procedure is adopted in 
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order to penalize a really negligent party. But in 

this case the plaintiffs have sufficient ground 

for not been able to bring her witnesses where 

the Court has been functioning on limited way 

on experimental basis that too on the ground of 

the death of the aunty of the Attorney holder of 

the plaintiffs. Even the notification No.86, dated 

23-11-2020 of the Hon’ble Gauhati High Court 

also considered the convenience of the parties 

by maintaining necessary Covid-19 Protocol for 

taking up the cases.  

(vi) That the proviso to Order 17 of the CPC does 

not forbid grand of adjournment where the 

circumstances are beyond control of a party.  

(vii) That the provision of Order 17 Rule 3 (a) 

provides for if there are materials on record on 

which to decide the suit forthwith. In the 

present case, there are no such materials on 

which the decree can be passed forthwith.  

(viii) That Order 17 Rule 3(a) of the Code requires 

the trial Court to adjudicate or determine a suit 

on merit conclusively by passing an order of the 

nature of a judgment. It does not contemplate 

disposal of a suit merely on the ground of 

plaintiff’s failure to produce the witness. In the 

instant case the learned Court below failed to 
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decide the Issue Nos.2,4 and 5. on merit on the 

basis of the evidence available on record. 

(ix) That in the instant case the trial Court’s 

judgment dated 03-02-2021 is a dismissal for 

plaintiff’s failure or default to produce his 

witnesses. It is not a conclusive determination  

of the suit on merit.  

(x) That the plaintiff shown sufficient cause of her 

ability to produce the witnesses on 20-01-2021.  

(xi) That the petition dated 25-01-2021 although 

numbered vide petition No.137/2021, the trial 

court neither rejected the petition nor passed 

any order against the same.  

(xii) For that the court below did not decide the 

issues No.2,4 and 5 as per terms and conditions 

of Order 20 Rule 4 of the CPC but instead of 

going through any evidence on record merely 

passed the order that the plaintiff failed to 

produce her witnesses to prove her case.  

(xiii)  That the suit would have been decreed had the 

plaintiff and her witnesses were given chance 

to record their evidence and admit the 

examination-in-chief submitted on 25-01-2021. 

and 

(xiv) That the learned Munsiff without justly and 

lawfully applying and apprising the provision of 
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Order 17 CPC passed the decree dated 03-02-

2021 mainly on surmise and conjecture for 

which the court has committed wrong in 

dismissing the suit of the plaintiff. and   

8. Thus the plaintiffs/ appellants have prayed to set 

aside the impugned judgment and decree dated 03-02-

2021 passed by learned Munsiff, Biswanath Chariali in Title 

Suit no.07/2019.  

DISCUSSIONS, DECISIONS & REASONS FOR SUCH 

DECISIONS 

9. In the light of Grounds of Appeal sets forth by the 

plaintiffs/appellants side, this court finds that 

plaintiffs/appellants basically challenged the judgment 

dated 03-02-2021 whereby the learned trial court below 

dismissed the suit. The plaintiffs/ appellants have pleaded 

that Order 17 Rule 3(a) of the Code requires the trial Court 

to adjudicate or determine a suit on merit conclusively by 

passing an order of the nature of a judgment. It does not 

contemplate disposal of a suit merely on the ground of 

plaintiff’s failure to produce the witness. In the instant case 

the learned Court below failed to decide on merit on the 

basis of the evidence available on record the Issue Nos.2, 

4 and 5.  

10. On careful perusal of the judgment and order passed 

by the learned Munsiff, Biswanath Chariali this first 

appellate court in the forthcoming discussions, shall try to 
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the decide the following questions:-  

1. Whether the learned trial court committed 

grave error to decide the suit on merit as 

requires Order 17 Rule 3(a) of the C.P.C.?  

2. Whether learned Munsiff, Biswanath Chariali 

rightly decided and answered the issues no- 2, 

4 and 5 against the plaintiffs/ appellants ? and 

3. Whether the learned trial court has erred in fact 

and law while deciding the Issues no- 2, 4 and 

5 in the suit ?  

11. Taking notes upon the questions formulated by the 

court, in the upcoming discussions this first appellate Court 

shall try to answer the questions above including the 

grounds of appeal of plaintiffs/appellants in the light of 

pleading and available materials on record in original suit. 

12. Issue no.2: Whether the suit is bad for non-joinder of 

necessary parties ? 

13. In this case the plaintiffs appellants had failed to 

adduce evidence. In the written statement the respondents 

defendants pleaded that the suit is bad for non-joinder of 

necessary party because according to them other persons 

who purchased the remaining land of dag no.115 and 

P.Patta no.122 were not made party of the suit. Further Sri 

Sravan Ghatowal  S/O Chaitanya Ghatowal also was not 

made party in the suit. However in the suit none parties 

tender their evidence to decide the issue in their favour 
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respectively. The pleading of the parties to be proved by 

tendering the evidence oral or documentary. So, none 

party adduce any evidence so, it was not decided in favour 

of any party. So, the leaned trial court had not decided this 

issue in favour of any party. 

14. Issue No.4: & 5:  Whether the registered sale deeds 

vide Sale Deed Nos.725, 727 and 730 dated 21-04-2001 

executed by Late Sumitra Ghatowal in favour of the 

defendants are fraudulent, null and void and are therefore 

liable to be cancelled ? and whether the plaintiffs have 

right, title and interest over the suit land ? 

15. Both the issues are co-relates and as such both the 

aforesaid issues are taken together for discussions and 

decision. I have perused the pleading of parties and 

material on record. In the plaint the plaintiffs appellants 

has pleaded that the defendants respondents occupied the 

two rooms as tenants to run their business of hotel and 

after her death, the plaintiffs received the rent amount.  

For several years, the defendants occupied the rooms to 

run their business but they left the rooms when the rent 

rooms got deteriorated and since then the day of the 

defendants stopped their business and left the rooms, the 

rooms were lying vacant for a long period of time, though 

the plaintiffs pay periodical visits to that area to look after 

the vacant land. But in the month of 2017 when the 

plaintiffs and the Attorney Holder went to the suit land to 
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re-construct a few shop rooms over the suit land, the 

defendants interrupted them and warned them not to 

make any construction over the suit land as the same were 

sold to them by their mother by three registered sale 

deeds during her life time but in support of their pleading 

the plaintiffs appellants have failed to adduce evidence. 

The pleading of the parties to be proved by tendering the 

evidence oral or documentary. 

16. The plaintiffs appellants in their plaint pleaded that 

the registered sale deeds vide Sale Deed Nos.725, 727 and 

730 dated 21-04-2001 executed by Late Sumitra Ghatowal 

in favour of the defendants are fraudulent, null and void 

and are therefore liable to be cancelled but they failed to 

tender evidence. So, the case of the plaintiffs has been not 

proved without tendering evidence by them. 

17. In the grounds of appeal the defendant appellant has 

also stated that there is need for interference by this 

appellate Court with the Judgment and decree dated there 

is need to remand back the suit to the learned court below 

for re-trial to decide the issue no.2, 4 and 5 as the court 

below did not decide the issues No.2, 4 and 5 as per terms 

and conditions of Order 20 Rule 4 of the CPC. The 

appellants plaintiffs have further stated that More over  

instead of going through any evidence on record merely 

passed the judgment without justly and lawfully applying 

and apprising the provision of Order 17 Rule 3 of CPC 
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passed the decree dated 03-02-2021 mainly on surmise 

and conjecture for which the court has committed wrong in 

dismissing the suit of the plaintiff.  

18. Order 17 rule 3 of C.P.C. provides that “where any 

party to the suit to whom time has been granted fails to 

produce his  evidence, or to cause the attendance of his 

witnesses, or to perform any other act necessary to the 

further progress of the suit, for which time has been 

allowed the court may, notwithstanding such default- 

(a) if the parties are present, proceed to decide the 

suit forthwith, or 

(b) if the parties are or any of them is absent proceed 

under rule 2. 

19. So, Order 17 Rule 3 of the Code requires the trial 

Court to proceed to decide the suit forthwith where the 

party whom time has been granted failed to adduce 

evidence.  

20. In order to decide the suit on merits, it is not enough 

that the ingredients of Order 17 Rule 3 of Civil Procedure 

Code exists. There must be some materials for deciding on 

merit, even though they may not be technically evidenced. 

In regard to the ingredients of Order 17 Rule 3 of Civil 

Procedure Code, it is to be pointed out that the same 

comes into the operating play only in a situation where the 

parties have failed to tender evidence after time was 

granted to them in this regard. The valuable rights of the 
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litigants to establish their cases by adducing evidence 

cannot be taken away by the court except otherwise in a 

case of their ommission/failure to adduce evidence. Also 

that such failure is requried to be recorded in the order 

leading to closure of evidence. The essential thing is that 

opportunity to lead in evidence should have been given 

and parties must be present. A court of law has a power to 

proceed with the suit notwithstanding the failure of either 

party to produce evidence.  

21. On perusal of the Title Suit No.7/2019 it appears that 

the learned trial court had given ample opportunity to the 

plaintiffs/appellants to adduce evidence, however, they 

failed to adduce evidence. After that learned trial court 

vide order dated 20-01-2021 pased an order by complying 

with the Order 17 Rule 3 of Civil Procedure Code and fixed 

the case for judgment considering the docuements 

submitted so far in the suit. After that the learned trial 

court passed the judgment and decree on 03-02-2021 by 

dismissing the suit of the plaintiffs after discussing all the 

issues of the suit.  The dismissal of the suit by the learned 

trial court for want of evidence was a judicial order and the 

same was not assailed in appeal and has, therefore, 

attained finality and cannot be permitted to be reopened 

and the said order is binding not only the parties but on 

the court also.   
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22.  So, in the result of the above discussions and 

decisions this first appellate court is constrained to opine 

that learned trial court below has rightly opined that the 

plaintiffs are not entitled to get any relief as prayed for and 

dismissed the suit. In the result, judgment pronounced by 

the learned Munsiff, Biswanath, needs no interference and 

deserves to be upheld.  Accordingly, the first appeal filed 

by the plaintiffs appellants is dismissed with cost.  

23. Prepare a decree accordingly. Send down the case 

record along with a copy of judgment to the learned trial 

court below.  Given under my hand and seal of this court 

on the 03rd day of Dec, 2021. 

        
 

 

 

Dictated and corrected by me. 

 

 

                                 

 

 

 

 

 

 

 

(N. Bhatta) 
Civil Judge 

Sonitpur, Tezpur 

(N. Bhatta) 
Civil Judge 

Sonitpur, Tezpur 
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    APPENDIX. 

 

Plaintiff Witnesses:   
 

Nil 
 
Plaintiff Exhibits:  
 
  Nil 
  
Defendant Witnesses  : NIL 
Defendant Exhibits  : NIL 
 

       
  

(N. Bhatta) 
                                                                    Civil Judge 

                                                    Sonitpur, Tezpur 
 
Dictation taken and  
Transcribed be me: 
 
(J. K Muru), Steno. 

 


